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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

By statute, qualified plans can be amended retroactively under rules established 
by the Internal Revenue Service.  Although that statutory authority does not apply to 
Revenue Code section 403(b) plans, the Service has announced that it nevertheless 
intends to extend these rules to those plans.  (For prior developments see our Bulletins 
Nos. 09-103, 09-98, 09-93, 09-87, 09-55, 09-47, 08-46, 07-112, 07-70, 06-102, 06-36, and 
06-24.) 

Under section 401(b), qualified plans can be retroactively amended during the "remedial 
amendment period" to fix any document problems.   (Correcting operational problems is a different issue.)  
Generally, the remedial amendment period includes the period during which the plan is awaiting IRS 
approval via a determination letter.  Given the IRS' slow processing time, qualified plans are often amended 
by taxpayers retroactively for two or more years to fix language problems.  This is important because, 
otherwise, plans that were not drafted exactly right at the outset could face disqualification.   (A similar 
problem currently confronts nonqualified 409A plans.) 

Because section 401(b) does not apply to 403(b) plans, such plans have never been entitled (in the 
view of the IRS, at least) to make retroactive amendments.  However, they have typically not received IRS 
approval either (except for occasional opinion letters), so there has not been as much need for a remedial 
amendment period. 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-05.pdf


 2
Earlier this year, the IRS proposed to establish a prototype program for 403(b) plans and 

indicated that it would thereafter start issuing determination letters (like those issued to qualified plans) on 
non-prototype 403(b) plans.  (See our Bulletin No. 09-47.)  The Service recognized that it had to address 
retroactive amendments that would be required as part of this process. 

Announcement 2009-89 considers the need for retroactive amendments, and states that the Revenue 
Service will issue revenue procedures that provide for remedial amendment periods for both prototype and 
individually designed 403(b) plans.  These procedures will be available if the employer adopts an approved 
prototype or applies for a determination letter.  However, the procedures will only allow retroactive 
amendments back to January 1, 2010.  Section 403(b) plans are required to be in writing by 
December 31,2009, so the initial  - pre 2010 - plan  will not be subject to the new remedial amendment 
rules. 

These new rules will apparently be reflected in the revenue procedure adopting the prototype 
program (which will be issued in a few months) and in the revenue procedure creating a determination 
letter program for individually designed 403(b) plans.  

 
Any AALU member who wishes to obtain a copy of Announcement 2009-89 may do so through the 

following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at 
www.aalu.org and enter the Member Portal with your last name and birth date and select Current Washington 
Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a reference 
to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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